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DISCLOSURE STATEMENT

This advice constitutes return information subject to I.R.C.
§ 6103. This advice contains confidential information subject to
attornev-client and deliberative process privileges and if
prepared in contemplation of litigation, subject to the attorney
work product priviiege. Accordingly, the I.R.S. recipient of
this document may provide it only to those persons whose official
tax administration duties with respect to this case require such
disclosure. In no event may this document be provided to I.R.S.
personnel or other persons beyond those specifically indicated in
this statement. This advice may not be disclosed to taxpayers or
their representatives.

This advice is not binding on the IT.R.S. and is not a final
case determination. Such advice is advisory and does not resoclve
Service position on an issue or provide the basis for closing a
case. The determination of the Service in the case is to be made
through the exercise of the independent judgment of the office
with jurisdiction over the case.

ISSUES

Is the Form 872 for the consolida
, which was signed b
successor in interest to as successor
in interest to , a valid agreement?

Similarl is the Form 872 for the consclidated group of
which was by signed
as successor in interest to

, & valid agreement?

as
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CONCLUSTION

The Forms 872 at issue are valid agreements under either of
the following two theories:

(1) The parties to the Forms 872 intended to extend
the period of limitations for the consolidated groups

. and a court would construe the
ambiguous Forms 872 to conform to the parties’ mutual
intent. ‘

ratified the Forms 872 by signing the

correctly drafted, current Forms 872.

However, we would need additional evidence before we could
connclude that had actual authority to

sign the Forms 872 or that and
— should be estopped from asserting that

the Forms 872 are invalid.

(b)(S)(AWP), (b)(S)(AC)

FACTS

Acquisitions of

on NG
consolidated corporatlons

acquired the
{the " acqguisition"). In exchange, the shareholders of
received SN i cash and

S i dcbt. After a series of mergers among the
I - onsolidated corporations, NN | ccame the

parent of the consolidated group, and
became a whollv-owned subsidiary of
in a

")

changed its name to

section 368(a) (1) (F) transaction. (We refeP
. ko e as " '

Oon
acgquired the consgli porations as wholly
owned, direct subsidiaries of (the N
acquisition”). The stockholders of received .% of
the NN s:ock.

B - -o:h of which were incorporated in

Delaware, are still active and in good standing.
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The Prior Form 872 for_
on I - i:resident

and treasurer of | signed a Form 872 for {the "prior
Form 872"). The prior Form 872 extended the period of
limitations for the consolidated group’'s I 2nd M tax
ignatory is

The Forms 872 at Issue for [N =nc I

In _, Examination requested that Counsel review the

Form 872 at issue for . It extended the period of
limitations for the consolidated group’s IR h. -,
and tax years to The signatory’s stated

corporate name is:

as guccessor in
e a3 successor 1n dnterast o S
{AKA:

on B D:is:rict Counsel approved the Form 872,
advising:

This memorandum will serve to document our
approval of the draft Form 872 you have submitted to us
for review. This Form 872 extends the statute of
limitations for the covered years to
which years have been previously extended by Form 872.
The complication which you have addressed is the
changes in the parent corporation due to various
mergers. You have advised us that you have researched
these mergers and verified the correct name and EIN of
the various corporations referenced on the second page
of the draft Form 872.

P Examination sent the Form 872 to [ NN
, as the Director of Corporate Tax at | stating:
The attached is to extend the statute on

for the il . .

and year end income tax returns.

Due to the recent merger by [NGTENG ¢ _

we recently requested an opinion from cur District
Counsel and we were advised to have an Officer of

{the new owner of and
execute the statute by signing and dating the attached
872 form.
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Also, please state in writing that the person signing
ig a corporate officer of [ 21 is authorized
to extend the statute. The statement should be on

‘s letterhead.

On , as “EVP Finance,” signed
the Form 872. , senior vice president of j,

- returned the Form 872 to Examination:. In his transmittal letter,
stated that '[IIIIIIIEGEGEGEGEEEE - cxccutive Vice

president Finance for ||| ||| | 214 as such, is authorized
to act on its behalf."

The Form 872 aW extended the perled of
limitations for the consolidated group's tax
I

yvear to The signatory’'s stated corporate name
is:

(_) as successor in

interest to

{ ).

On _. B - /> rFinance,” signed the
Form 872 at issue for . Councel did not review the
Form 872. Examination retained no copies of any transmittal
letters concerning the execution of the Form 872.

At the time I sicned the Forms 872 at issue,
B - B - c located in , California and
e vas located in S (Oregon.

The Current Forms 872 for and

On_, Examination asked for Counsel’s advice
about additional consents to extend the period of limitations for
the consolidated group’s and tax years and for

the consolidated group's . , . and -
tax years (the "current Forms 872").

On April 5, 2000, Counsel advised Examination that the
current Forms 872 should state the signatories' corporate names
as I 24 . Counsel explained thath was the
common parent of the consolidated group during the I and I
tax years and was the comm ent of the
consolidated group for the N -,Cir and tax vears.
j ists, although it changed its name from ﬁ

co N E— 1
exists. Counsel concluded that I and I <hould

sign the current Forms 872 as alternative agents, under
section 1.1502-77T(a) (4) (1).
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In the April 5, 2000 advice to Examination, Counsel also
explained that neither TR rnor el had a successor
that could sign the current Forms 872 as an alternative agent
under section 1.1502-77T{(a)(4)(ii}. In the. @ acquisition, the
stockholders of Il received cash and debt, not stock. The

acqguisition appears to have been a reverse triangular merger
under section 368(a) (Z) (E). Therefore, neither acquisition was a
reorganization described in subparagraph (A), (C), (D)., (F},
or (G) of section 368(a) (1).

. o I -igned the current Forms 872, which

were drafted according to Counsel’s April 5, 2000 advice.

Counsgel’s Initial Concern about the Validity of the Formg 872 at
Issue for and

However, while preparing the April 5, 2000 advice to
Examination, Counsel became concerned about their validity.

The

signatory’s corporate name stated in the Form 872 is
ﬁ ]

as successor to as successor to
Similarly, the signatory’'s coriorate name stated in the

Form 872 is as successor to

But, I 2SS not che successor to NI which was
not the successor to - 2s explained in Counsel's April §,

2000 advice to Examination, || an¢c I 122 o

successor that could sign as an alternative agent.

If the Forms 872 are invalid, then the three-year periods of
limitations would have expired on the |l through I tax
yvears:

Date Return Date 3-Year Period of

Filed Limitations Expired
1
The pricr Form 872 extended the period of

limitations on the nsolidated group’s I and
tax years until .

-

We then requested that Examination gather the information
necessary to determine whether there is a reasconable argument
that the Forms 872 are wvalid.
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Examination obtained documents showing that [|IIIEIENEGEGgG ==

authorized co si the Forms 872 at issue on behalf of and
D B - oo rc BN rorm 372 on
.

According to the resolution of the board of

directors, dated as of I was a senior
vice president of MM and was authorized to sign all

agreements in the name of_ as he may deem

h had no resolutions for the period after % and
betorc NN I < . :h. S

Form 872 on I :~ccording to the resolution of the
o ——— - -

beoard of directors, effective as of
was an executive vice pre51dent of and
was authorized to sign all agreements in the name of INENGTITINGEG
as he may deem necessary.

Examination is still collecting information about any audits
of GG curing Ml and [l vwhen the Forms 872 at issue
were signed. We do know that did not have a tax
year, which is the last tax year included in the Form 872 at

issue for Sl .

DISCUSSION

(1} The Parties to the Forms 872 at Issue Intended to Extend the
Period of Limitations for the Consplidated Groups of and

and a Court Would Construe the Ambigquous Forms 872
to Conform to the Parties’ Mutual Intent.

In the Ferms 872 at issue, there is a discrepancy between
the taxpayers’ names and the corporate signatories’ names. This
discrepancy creates an ambiguity. However, a court would
construe the Forms 872 to conform to the parties’ mutual intent
to extend the ieriod of limitations for the consolidated groups

of I and

The Court has applied contract principles when interpreting
the terms of a Form 872. First, the Court determines the
parties’ intent. Woods v. Commigsioner, $2 T.C. 776, 780 (1989).
If an ambiguity exists in the Form 872, the Court will admit
extrinsic evidence to clarify the ambiguity and to determine the
parties’ intent. Id. The Form 872 will then be interpreted in
accordance with the parties’ intent. Constitution Publishing Co.

v. Commissioner, 22 B.T.A. 426, 428 (1831). Evidence of intent
1s shown by the Form 872 as well as any contemporaneous
communiications. See Hicks v. Commissioner, T.C. Memo. 1991-564

(the parties’ failure to agree to an unrestricted Form 872 was
shown by the restrictions included in the transmittal letter).
Evidence of intent is also shown by any other Forms 872 covering
the same tax years. See Pleasanton Gravel Co, v. Commissioner,
85 T.C. 839, 843, 854 (1985) {(the failure to include the name of
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the corporate signatory in one of the four Forms 872, all of
which covered the same taxable vyvears, was a mere clerical error
and did not invalidate that Form 872).

In the context of reforming a Form 872, the Court recently
construed the Form 872 to confirm to parties’ intent. San
Francisco Wesco Polvmers, Inc. v. Commissioner,

T.C. Memo. 1999-146. The Form 872 erroneously stated the name
and EIN of the taxpayer’'s successor instead of the taxpayer. The
Court concluded that the taxpayer’s president was authorized
under state law to sign the Form 872, as an act necessary to wind
up the taxpayer's affairs. The Court stressed that the Service's
transmittal letter with the Form 872 referred to the taxpayer.

It stressed that the Form 872 correctly stated the taxpayer's tax
yvear as the period to be extended. The Court inferred that the
indivicdual signatory., as president of both corpeorations, must
have understood that the Form 872 referred to the taxpayer, not
t¢c the taxpayer's successor.

Similar to the president in San Francisco Wesco Polvmers,
had the actual authority under state law to sign both

Forms 872 at issue. The duties of the officers of | 222

, which are Delaware corporations, must be stated in
the bylaws or in the resclutions of the boards of directors.

Del. Code Ann. tit. 8, § 142 (2000).  According to the I and
resolutions of the board of directors of I and

was authorized to sign all agreements as he may

deem necessary.

B :- - vice president of both [ 2nd N
B should have understood that the Form 872 at issue for
was intended to extend the period of ilimitations for the
consolidated group, not the consolidated group.
In the Form 872 at issue for I the taxpayer 1s identified
as "N ¢  The
taxpayer‘'s EIN is identified as I, «hich is the EIN of
The stated address ig "
, I | whlch was the address ct . The
stated perlods are the- and M tax vyears.

These are the tax years for theF congolidated group that
were under audlt on when s:.gned the

Form 872. N 3id not have a tax year, which is the
last tax year included in the Form 872 at issue for

Although the Form 872 included an erroneocus recitation that
id— were successors of _
and were identified as acting on behalf of

The transmittal letters also show that ||l anc
Examination intended to extend the period of limitaticns for the
consolidated group. Examination addressed its _
the Director, Corporate Tax of

" As characterized by
Examination in that letter, the Form 872 was "to extend the
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scatute on [IIIIEIEG ¢ - nis

e letter in response, Iheeehlells did not voice any disagreement
with Examination’s characterization of the Form 872.

Similarly, I :s = vice president of both

I o ﬂd have understood that the
Form 872 at issue for was intended to extend the
period of limitations for the | IING@ -cnsolidated group, not

the I consclidated group. In the Form 872, the taxpayer
is identified as " »

]
The taxpaver’'s EIN iz identified as ﬂhe EIN
h. The stated address is "

for
] ," which was the address of
tax year. This is

. The stated period is the

the tax year for the consolidared group that was
under audit on NG - B - 1<d the

Form 872. Although the Form 872 included an erroneous recitation
that was the successor of IIIEININGE was

identified as acting on behalf of

The parties’ intent is also shown by their execution of the
current Forms 872. Both the current Form 872 and the Form 872 at
issue for [ included the consolidated group’'s R
and I tax vears. If and Examination had not intended
to extend those tax years when the Form 872 at issue was signed
in [N, they would not have signed the current Form 872 ing-
Both the current Form 872 and the Form 872 at issue for

included the I consolidated group’'s R
tax year. If NSNS -1d Sxamination had not intended to
extend that tax yvear when the I rorn 872 at issue was
signed in [, they would not have signed the current Form 872

in

2 and Ratified the Forms 872 at Issue b
Signing the Current Forms 8§72,

assuming arguendo that | 12cked the authority to
sign the Forms 872 at issue, they would still be wvalid. This is
because | a2 I, - <xeccuting the current _
Forms 872, ratified I s zuthority to sign the Forms 872
at issue.

As explained by the Court, a purported principal’'s
subsequent conduct may show under California law that he
impliedly ratified the action of the purported agent:

Under established case law in the State of
California, "Ratification is the voluntary election by
a person to adopt in some manner as his own an act
which was purportedly done on his behalf by another
perscn, the effect of which, as to some or all persons,
is to treat the act as if originally authorized by
him.” . . . Further, "A purported agent’'s act may be




CC:LM:CTM: LA:2:TL-N-880-00 page 9

adopted expressly or it may be adopted by implication
based on conduct of the purported principal from which
an intention to consent to or adopt the act may be
fairly inferred, including conduct which is
‘inconsistent with any reasonable intention on his
part, other than that he intended approving and
adopting it.'"

Mishawaka Properties Co. v. Commissioner, 100 T.C. 353, 364-64
(1993) (citations omittedi. Tn Oregon, where | IEGzGzg& is
located and where may have signed the Forms 872, the

state courts have also adopted the principle of ratification.

Michel v. ICN Pharmaceuticals, Inc., 549 P.2d4 519, 525 n2
(Or. 1976).

For example, in Kraasch v. Commissioner, 70 T.C. 623, 629
{1978), the Court concluded that the taxpayers ratified their
accountant’s authority to sign a petition on their behalf. The
Court stated that "even if this were a situation where . . . [the
accountant] acted upon . . . [the taxpayers'] behalf without
authority, . . . {the taxpavers] are still bound . . . because
they subsequently ratified [the accountant's] actions." Id.
at 628. Ratification was implied, based on the taxpayers'
conduct subsequent to the filing of the petition. The Court
stressed that the taxpayers "had or should have had sufficient
knowledge of the status of their case and that they gave their
consent and approval to their agent's acts.” Id. at 629.

Based on Mishawaka Properties and Kraasch, the Court held
that two tax matters partners ratified Forms 872-0 for their

partnerships’' 1982 tax year. Transpac Drilling Venture 1982-18
v. Commissioner, T.C. Memo. 994-26 (1994), rev'd and rem'd on

other grounds sub nom., Transpac Drilling Venture 1982-12 v.
Commissioner, 147 F.3d 221 (2d Cir. 1998). The tax matters
partners contended that because they incorrectly signed the
powers of attorney, the Forms 872 were invalid. The Court
reasoned that the tax matters partners' "subsequent action .
{execution of the Forms 872-0 for 1983 and 1984) and inactions
{failure to disavow the powers of attorney or the Forms 872-0 for
1882) . . . further indicate a ratificaticon of the powers of
attorney."

The case for ratification of ' s authority to sign
the Forms 872 at issue ig even stronger than it was in Transpac
Drilling. and have not merely continued to
participate in their audits and failed to disavow the validity of
the Forms 872. They have signed current Forms 872 covering three
of the same tax years. The current Form 872 for | includes
the [ and tax years, which are included in the Form 872
at issue for The current Form 872 for | IR
includes the |l tax year, which is the only year included in
the Form 872 at issue for .
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{3} We Would Need Additional Evidence Before We Could Conclude

that e Had Actual Authority to Sign the Forms 872 at
Issue or that I , _ Should Be Estopped from

Asserting that Forms 872 Are Invalid.

D AWP

, we would recommend obtai

ning other evidence
that might support two additional theories: _’s actual
authority, and estocoppel.

With respect to F's actual authority, we would need
to obtain all of the acquisition documents, including any
pledge and indemnity agreement or tax sharing agreement. There
may be an agreement authorizing to resolve any tax
controversies on behalf of the I and the I

consolidated groups.

For example, in Alumax Inc. v. Commissgioner, 109 T.C. 133,
200 (1%997), aff‘d, 165 F.3d4 822 (11" Cir. 1999), the Court held
that the new parent corporation and its successor had actual
authority to sign Forms 872 on behalf of the taxpayer’'s
consolidated group. The Court based its holding on a pledge and
indemnification agreement, which gave these corporations control
over any challenge by the Service to the consclidation. Id. at
199-200. Similarly, in McKesson Corp. v. Commigsioner, Nos.
19202-97, 13498-98, which case was settled, the Service argued
that the new parent corporation had actual authority based on a
tax sharing agreement. The tax sharing agreement provided that
the new parent corporation assumed the responsibility to resoclve
the tax controversies of the taxpayer’'s consolidated group.

With respect to estoppel, we would need to obtain additiconal
evidence concerning the parties’ communications. At this time,
we have ingufficient evidence to conclude that I and

should be estopped from asserting that the Forms 872
at issue are invalid.

To rely on the doctrine of estoppel, the Service must
establish each of the following four elements:

(1) There must be a false representation or wrongful
misleading silence;

(2) the error must be in a statement of fact and not in
an opinion or a statement of law;

(3) the person claiming the benefits cof estoppel must
be ignorant of the true facts; and
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{4) he must be adversely affected by the acts or
statements of the person against whom an estoppel is
claimed.

Rronish v. Commissioner, 90 T.C. 684, 695 (1988).

In Badger Materials, Inc. v. Commissioner, 40 T.C. 725,
733-34 (1963), the Court held that the transferees were not
estopped to deny the validity of Forms 872. The taxpayer had
liquidated. J.A. Gallagher, as treasurer of the taxpayer,
executed the Forms 872. The Court held that he had no authority
because the taxpayer had ceased to exist under Wisconsin law.
Id. at 733. As analyzed by the Court, both parties
misinterpreted Wisconsin law:

All of the relevant facts here were known tc respondent
and he was charged with knowledge of the law. In view
of these factors, it was a gquestion of law whether the
consents in guestion were valid. Is the taxpayer any
more responsible for a correct interpretaticn of the
law than the Commissioner? We are convinced by the
evidence of record that Gallagher acted in good faith
in signing the consents and that his actions were not
for the purpese of inducing respondent to withhold
action leading to the issuance of the notices of
deficiency and transferee liability. But, in so
acting, he assumed a power not authorized by Wisconsin
law. Respondent, relying either on his own
interpretation ¢f the law or that of petitioners, chose
to take no further immediate action. In our opinion
beth parties misinterpreted the Wisconsin statute. A
mutual mistake of law does not create an estoppel.

Id. at 734.

As in Badger Materials, the Service misinterpreted the law.
Based on Counsel’s advice, Examination erronecusly stated in its
letter that an officer of I nust execute
the Form 872. Examination built on that error by requesting a
written statement that "the person signing is a corporate officer
of_ and is authorized to extend the statute. The
statcement should be on ‘s letterhead."
's only response w " is Executive
Vice President Finance for and as such, is
authorized to act on its behalf."

At this time, we cannot establish elements (1), (2), and
(3}, which would be necessary to show that should be
estopped. I = rcsponse did not contain a false
representaction. He accurately stated that I s
authorized to act on behalf of . B iid fail to
correct Examination's erroneous statement that an officer of I
must sign the Form 872. But, we have no evidence he
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intended to mislead Examination by his silence, within the
the execution by I

meaning of element (1l). On the contrary,

of its current Form 872 suggests that no one at or

B calized thatﬂ s officers were not authorlzed to
sign the Form 872 at issue. In addition, NI vas silent
about an opinion or a statement of law, not a statement of fact,
within the meaning of element (2). Finally, we have no evidence
that Examination was ignorant of the true facts, within the
meaning of element (3). Examination knew about the acgquisitions
and the continued existence of

Similarly, with respect to the Form 872 at issue for
ﬂ, we cannot at this time establish elements (1), (2},
or (3). Without copies of the transmittal letters accompanying
the execution of the Form 872, we have no evidence that there was
a false representation or a misleading silence. In addition, we
have no evidence that Examination was ignorant about the

acquisition and the continued existence of NG

{4) Because the Forms 87Z at Issue Are Valid
the Theories of Ambiguit i

We do have sufficient evidence to show that the Forms B72 at

isgsue are valid agreements unpdg
ratification. Therefore

Please call me at 213-894-3027, ext. 155, if you have any
uestions.

KATHERINE H. ANKENY
Attorney (LMSB)

cc: H. Nicholas Photakis, Cage Manager for prior cyele



